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Abstract

Legal and institutional programmes are increasingly asked to secure something described
as a capacity: an organization that can recognize those within it, a system that can correct
itself, an order that can take up experience it has not yet accommodated. In practice such
programmes arrive as training counts, representation ratios, published procedures, docu-
mented consultations and filed reports. The received readings treat this as implementation
failure, symbolic compliance or decoupling. This paper proposes that the pattern has a
structural explanation and that its direction can be stated as a selection principle: juridical
translation preserves the recordable aspects of an aim and discards the rest, after which the
preserved aspects operate as the aim itself. The paper offers three further proposals, each
at declining confidence. A boundary condition distinguishes the translations that succeed,
whose objects are conduct occurring at an identifiable time with a party whose position it
alters, from those that degrade, whose objects are capacities whose loss produces no event
and no claimant. A claim about the source of the pressure holds that the movement to-
ward recordability tracks answerability to a party positioned outside the relation, so that
relocating a generative aim from a court to an agency, a mediator or an internal gover-
nance process does not escape it. A hypothesis, offered with the observations that would
refute it, holds that where an instrument is installed at recordable sites and the underlying
conduct persists, the conduct is reorganized toward sites the instrument cannot reach, so
that measured compliance and the incidence of the failure may rise together. The paper
concedes at the outset that the position it occupies is largely occupied already, by reflexive
law, by the juridification literature and by the sociology of audit, and it states its contribu-
tion as a narrow one: a positive characterization of what translation fails to carry, drawn
from Generative Relational Being, together with the limits that characterization inherits.

Keywords: juridical translation; recordability; reflexive law; juridification; audit and indi-
cators; adjudication; polycentricity; generative relational being.



Draft. This is a preprint draft. It is circulated for comment, and its arguments, formula-
tions, and open questions are subject to revision. Correction and criticism are welcome at
huangwanhong@serendip.ngo.

Licence. © 2026 Wanhong Huang. This work is licensed under a Creative Commons
AttributionNonCommercial 4.0 International Licence (CC BY-NC 4.0).

You are free to share and adapt the material, under the following terms: you must give ap-
propriate credit, provide a link to the licence, and indicate if changes were made; and you
may not use the material for commercial purposes. The full text of the licence is at https:
//creativecommons.org/licenses/by-nc/4.0/.

Use of generative artificial intelligence. An AI assistant (Anthropic’s Claude) was used ex-
tensively in preparing this manuscript: for literature survey, for drafting prose from the au-
thor’s specifications, for consistency auditing, and for typesetting. Formulations and objec-
tions arose in the course of that exchange as well as from the author. Every claim, argument,
and citation was reviewed and decided by the author, who is responsible for the content and
for any errors.

Suggested citation: Wanhong Huang, Recordability and the Limits of Juridical Translation: A Pre-
liminary Discussion of Generative Conditions in Legal Form, draft preprint, 2026.

https://creativecommons.org/licenses/by-nc/4.0/
https://creativecommons.org/licenses/by-nc/4.0/


A note on the standing of this paper. This is a preliminary discussion and is offered as one. Its
central proposals are conjectures at differing degrees of support, and they are stated in a form
that permits them to be attacked. The paper concedes early and at length that the ground it
stands on is occupied: the claim that legal form transforms what it takes up has been made in
stronger versions by others, and a reader who holds that nothing survives those versions will
find the concessions of Section 2 congenial. The paper advances no doctrinal proposal, offers
no theory of attribution, and supplies no procedure by which the capacity it discusses could
be measured in a particular case. Its conclusion is negative in form, and the negative form is
deliberate: the argument is that a certain class of aims resists legal instrumentation for reasons
internal to the requirements of legal determination, and that the resistance is a property of the
aims and of the form together. The sections are severable. A reader may accept the selection
principle of Section 3 and the boundary of Section 4 while rejecting the migration hypothesis
of Section 6, which is the weakest thing here and is marked as such. Objection, correction and
counter-evidence are welcome at huangwanhong@serendip.ngo.
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1 INTRODUCTION

A recurrent pattern in contemporary institutional life invites explanation. A programme is
set up with an aim described in terms of a capacity. An organization is to become one in
which those within it can be recognized. A regulatory regime is to secure an industry that
corrects itself before harm occurs. A university is to sustain a community inwhich amember’s
experience can enter the shared understanding of the place. A supply chain is to be governed
by an enterprise that identifies and addresses the human consequences of its relationships.
The aims are stated in this way because those who state them mean something by it, and
what they mean concerns a capacity of a set of relations, which is a different object from the
occurrence of a particular act.

The programmes then arrive. They arrive as a count of training sessions completed, a
proportion of positions held, a published grievance procedure, a record of consultations con-
ducted, a policy adopted by a board, an annual report filed and, where the regime has teeth,
an audit of whether the policy was adopted and the report filed. The distance between the
aim as stated and the programme as realized is familiar to everyone who has worked inside
such a regime, and it is ordinarily explained in one of three ways. The first treats the distance
as implementation failure, remediable by better design, stronger sanctions or more resources.
The second treats it as capture, in which the regulated construct the meaning of the regulation
(Edelman, 1992, 2016). The third treats it as decoupling, in which formal structure is adopted
for legitimacy while practice proceeds otherwise (Meyer & Rowan, 1977; Bromley & Powell,
2012).

Each of these explanations is supported by evidence, and none of them accounts for the
direction of the distance. In every case the aim moves the same way. It moves toward what
can be written down and checked by someone who was not present. The uniformity of that
movement across regimes with different sanctions, different designers, different degrees of
capture and different levels of resourcing suggests that something in the passage from an aim
to a legal or institutional instrument selects, and selects on a particular property. Identifying
that property, and saying what follows from it, is the object of this paper.

The proposal is that the property is recordability, and that the passage from an aim to an
instrument preserves the recordable aspects of the aimanddiscards the others. The proposal is
not that legal abstraction loses information, which is true of all abstraction and is a condition of
its usefulness. It is that the loss has a direction fixed by the requirements of legal determination,
and that the surviving fragment then takes over the operative role of the aim, so that the loss
propagates from the representation of the aim into the conduct of those who pursue it. On the
second point the sociology of measurement has already assembled the mechanism: measures
that are used to allocate consequences alter what theymeasure, and the alteration runs toward
the measure (Campbell, 1979; Espeland & Sauder, 2007).
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The ground here is occupied, and the concession is made at the outset because the paper’s
contribution can only be stated once the concession is in place. That legal form transforms
what it takes up, in place of transporting it, is the thesis of the reflexive-law tradition and of its
self-criticism (Teubner, 1983, 1987, 1998). That the transformation damages a domain of social
life whose reproduction proceeds by other means is Habermas’s account of juridification and
of the colonization of the lifeworld (Habermas, 1987). That verification constructs the objects
it verifies, so that the demand for audit produces auditability where none existed, is Power’s
account of the audit society (Power, 1997). That the requirements of adjudication exclude a
class of tasks by their structure is Fuller’s account of polycentricity (Fuller, 1978). This paper
adds nothing to those results and depends on all of them.

What it proposes is narrower, and consists of four things at declining confidence. The first
is the selection principle just stated, offered as an explanation of a direction that the surveyed
accounts describe. The second is a boundary condition separating translations that preserve
their object from translations that degrade it, since an account condemning every passage
into legal form would be both unfalsifiable and false; anti-discrimination law in its eventful
applications is a considerable achievement, and any account that fails to say why it works has
failed. The third is a claim about the source of the pressure: it tracks answerability to a party
positioned outside the relation, which entails that relocating a generative aim from a court
to an administrative agency, a mediator or an internal governance process does not escape
the transformation and in some settings intensifies it. The fourth is a hypothesis about what
happens after an instrument is installed, namely that conduct which the instrument reaches at
recordable sites is reorganized toward sites the instrument cannot reach, with the consequence
that measured compliance and the incidence of the failure may rise together.

The framework from which the positive characterization is drawn is stated here once, in
the form its author has given it.

Definition 1.1. (Generative Relational Being). Generative Relational Being (GRB): A
theory of how subject, meaning, value, creation, and normativity co-emerge through generative
relational processes.

Two features of the framework govern its use below. It treats subjects, meanings and norms
as products of relational processes, in place of treating them as the inputs of such processes,
which is why it can pose a question about the conditions of generation as a question distinct
from questions about validity, entitlement and attribution. And it is conducted under a
keynote of historical dialectics: claims are advanced as provisional stabilizations open to
revision, the finitude of knowledge and of practice within a historical frame is acknowledged
rather than transcended, and philosophical argument is joined to whatever operable and
testable formulation can be had. The keynote governs the register of this paper as well as its
content, and it is the reason the central hypothesis is stated together with the observations
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that would tell against it.
The contribution the framework makes here is a single one and is deliberately modest.

The accounts surveyed in Section 2 converge on the existence of a residue that legal form fails
to carry, and they characterize the residue negatively: as what is not auditable, as what the
medium of law displaces, as what the transplanted rule fails to transplant. Generative Rela-
tional Being permits a positive characterization, namely the capacity of a set of relations to
generate a further determination of a matter that some determination has settled. That charac-
terization is examinable, it connects to a distinction the law already draws between the finality
of a case and the closure of a question, and it identifies one legal form in which the aim is
carried without being converted into a stock of documents. It also inherits a difficulty severe
enough to be stated in the same breath: the capacity so characterized has no observer, and a
tribunal is precisely an observer positioned outside the relation.

The paper proceeds in eight further steps. Section 2 sets out what five bodies of work have
established about the transformation and states what they leave open. Section 3 proposes
recordability as the principle by which the transformation selects, defines the term, and sep-
arates the proposal from the trivial claim that abstraction loses information. Section 4 states
the conditions under which translation preserves its object and the conditions under which
it degrades it, and gives the comparative prediction the boundary yields. Section 5 argues
that the pressure toward recordability follows answerability rather than forum, and prices the
consequence for the proposals that would house generative aims elsewhere. Section 6 states
the migration hypothesis, the bound on installed instruments from which it follows, its rela-
tion to decoupling, and the evidence that would refute it. Section 7 examines the one case in
which legal form has installed an instrument reaching a site that the preceding section held to
be beyond installation, and fixes the extent of the exception. Section 8 states what Generative
Relational Being contributes and what it must concede. Section 9 sets out the consequences
for legal theory, the risk of quietism, and the limits of the account, and Section 10 closes with
open questions and a note on method.

2 THE REFLEXIVE TURN AND ITS SETTLED RESULTS

This section assembles the prior work on which the paper depends and states what that work
has established. Its objective is to fix the concessions before any proposal is made, so that
the proposals of later sections can be assessed for what they add. It proceeds through five
bodies of work in the order in which they bear on the problem: the programme of reflexive
and responsive law; the self-criticism of that programme in the regulatory trilemma and the
theory of legal irritants; the juridification literature and its strongest thesis; the sociology of
audit, commensuration and indicators; and the organizational literature on symbolic structure
and decoupling. It closes with a statement of what the five leave open. Themethod is a review
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of the arguments at the points where they bear on the direction of transformation, and the
review is selective by design; the omissions are many.

2.1 The Programme of Reflexive and Responsive Law

The proposition that law should secure the conditions under which a social sphere regulates
itself, in place of prescribing the outcomes that sphere is to reach, was stated in a developed
form four decades ago. Nonet and Selznick distinguished a responsive type of law oriented
to purpose and to the competence of institutions to serve it (Nonet & Selznick, 1978). Teub-
ner, drawing on the systems theory of social differentiation, proposed reflexive law as a stage
in which legal rationality restricts itself to the regulation of self-regulation, providing pro-
cedural norms, organizational competences and structures of discourse within which other
subsystems conduct their own coordination (Teubner, 1983; Luhmann, 2004). Responsive reg-
ulation added an enforcement architecture in which escalation is graduated and cooperation
is the default (Ayres & Braithwaite, 1992), and decentred accounts extended the picture to
a field of state and non-state regulators (Black, 2001). Adjacent to this tradition, the study
of common-pool institutions established that arrangements crafted from within by those af-
fected by them can outperform arrangements imposed from outside, and that participation in
the modification of operational rules belongs among the design principles of durable institu-
tions (Ostrom, 1990). The experimentalist programme in constitutional law drew the proce-
dural consequence, proposing rolling standards, benchmarking and a right whose content is
the destabilization of an institutional settlement that has ceased to correct itself (Dorf & Sabel,
1998; Sabel & Simon, 2004).

The relevance of this tradition to the present paper is direct, and it stands here as a difficulty
for the present argument. Any claim that legal theory has overlooked the conditions of self-
correction is unavailable. The position has been occupied since 1983, it has an enforcement
theory, a constitutional theory and an institutional-design literature, and its central concern is
the same concern.

2.2 The Regulatory Trilemma and the Legal Irritant

The reflexive programme produced its own criticism, and the criticism is closer to the present
argument than the programme is. Teubner’s account of juridification states a trilemma: where
legal regulation and the internal logic of a regulated sphere are incongruent, one of three out-
comes follows. The regulation remains without effect in the sphere it addresses. The regula-
tion disintegrates the sphere by displacing the mechanisms through which the sphere repro-
duced itself. Or the sphere disintegrates the regulation, absorbing the legal programme into
its own operations and leaving the legal form standing while the operative content becomes
the sphere’s own (Teubner, 1987). The trilemma is a general statement of translation failure,
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and its second and third limbs anticipate a good deal of what follows below.
The theory of legal irritants states the mechanism at a smaller scale. A rule taken from

one legal order into another is not transferred; it triggers a series of events in the receiving
order whose outcome resembles neither the rule in its origin nor the receiving order before
it arrived (Teubner, 1998). Translation is a perturbation whose effects are determined by the
receiving structure. That formulation removes any suggestion that the problem discussed in
this paper is peculiar to the passage from social aim to legal form, and locates it in transfers
between structured domains generally.

2.3 Juridification and the Colonization Thesis

The strongest available version of the damage thesis is Habermas’s. Legal-bureaucratic media,
in securing the entitlements of the welfare state, restructure the relations they secure. The
pupil, the client and the family member acquire enforceable claims, and in acquiring them
the relation is reconstituted as one administered through money and power, displacing the
communicative processes by which the relation had reproduced its own understandings. The
gain in protection is real and the transformation is real, and Habermas holds the two to be
inseparable in that class of case (Habermas, 1987).

Two features of the thesis bear on what follows. It is diagnostic at the level of media, hold-
ing that the legal medium can carry certain contents and not others, which is a stronger claim
than anymade here. And its normative conclusion is genuinely double-edged, since juridifica-
tion in the same account also emancipates; the four waves are not a decline narrative. A paper
proposing that generative conditions resist legal form must state that this ground is held by a
more powerful argument than its own, and must say what remains for it to do. The answer
given here is in Section 8: the colonization thesis characterizes the displaced content by the
medium that fails to carry it, and the characterization offered here is of the content itself.

2.4 Audit, Commensuration and Indicators

A fourth body of work supplies the mechanism bywhich a recordable proxy displaces the aim
it was introduced to serve. Power’s account of the audit explosion holds that audit does not
simply inspect a pre-existing object; the demand for verification produces auditability, reor-
ganizing the audited body so that it presents a surface an auditor can check, and the resulting
assurance concerns that surface (Power, 1997). Commensuration, understood as the transfor-
mation of qualitative differences into differences of quantity along a commonmetric, is a social
process with consequences for what its objects become (Espeland & Stevens, 1998). The study
of rankings supplies the empirical form: measures used consequentially generate reactivity,
through self-fulfilling prophecy and through the reorganization of themeasured body around
the categories of the measure (Espeland & Sauder, 2007). The general statement is older, and
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Campbell’s formulation records that indicators used for social decision-making are subject to
corruption pressures and tend to distort the processes they monitor (Campbell, 1979). Re-
lated work traces the political effects of indicators in global governance (Merry, 2016), the
costs of metric fixation (Muller, 2018), the ritual dimension of verification in institutional life
(Strathern, 2000), and the requirement of legibility in administrative schemes, which reduces
a complex practice to the aspects a central authority can read (Scott, 1998).

This literature establishes the second-order effect on which Section 3 relies, and it estab-
lishes it empirically. What it does not do is state a principle governing which aspect of an
aim survives the passage; it observes that what survives is measured and that measurement
distorts.

2.5 Symbolic Structure and Decoupling

The fifth body of work concerns what organizations do with legal requirements. Formal struc-
tures are adopted in conformity with institutionalized expectations, and their adoption is
loosely coupled to operational activity (Meyer & Rowan, 1977). Where a legal requirement
is ambiguous, organizations construct compliance through visible structures whose existence
comes to be treated, by managers and eventually by courts, as evidence of compliance; the
meaning of the law is thereby constructed within the field it regulates and returned to the
legal system, which defers to it (Edelman, 1992, 2016). The later literature distinguishes
policy-practice decoupling from means-ends decoupling, in which the practice is genuinely
performed and its connection to the intended outcome is unestablished (Bromley & Powell,
2012).

The second form is themore serious for present purposes, since it describes a case inwhich
nobody is dissembling. The training is delivered, the procedure is followed, the report is
accurate, and the relation between all of this and the aim is unknown.

2.6 Findings and Residue

Four results are treated as settled in what follows. Legal form transformswhat it takes up, and
and the transformation is structural. The transformed content tends toward the documentary.
Consequential measurement reorganizes themeasured body around themeasure. Courts and
regulators come to treat the resulting structures as the thing they were introduced to secure.

Three questions are left open by the five bodies of work, and the remainder of the paper ad-
dresses them. The direction of the transformation is described in each account and explained
by none of them in terms of a property that decides what survives. No account states the con-
ditions under which translation preserves its object, with the consequence that the literature is
read, in practice, as a general suspicion of legal instruments; that reading is not supported by
the evidence and is unhelpful to anyone designing one. And no account says what becomes
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of the conduct at issue after the instrument is installed and the recordable surface is secured.

3 THE SELECTION PRINCIPLE OF JURIDICAL TRANSLATION

This section proposes an explanation for the direction of the transformation described in Sec-
tion 2. Its objective is to state, in a form open to counter-example, the property on which the
passage from an aim to a legal or institutional instrument selects. It proceeds in four steps: the
requirements a determination imposes on its object; a definition of recordability; the selection
principle itself, together with the second-order effect that carries the loss from the represen-
tation into the world; and a statement of what the principle does not assert, which is needed
because a stronger and emptier claim lies close by. The method is conceptual analysis of the
form of legal determination, joined to the empirical results recorded in Section 2.

3.1 The Requirements Imposed by the Form of Determination

Adjudication is distinguished among modes of social ordering by the mode of participation
it affords to the affected party, which is the presentation of proofs and reasoned arguments
(Fuller, 1978). Everything that follows about the form of a legal determination follows from
that. An object susceptible of determination in this mode must admit of proof, which requires
that it be the kind of thing about which evidence can be led. It must permit the allocation of
a burden, which requires that its presence or absence be capable of standing as a proposition
that one party asserts and another denies. It must admit of a reasoned justification addressed
to parties and to reviewing bodies, which requires that the ground of the decision be statable
in advance of the case and applicable to others. And the determination must terminate, since
a decision that settles nothing is not a decision.

Fuller drew from the same premise the conclusion about polycentric tasks. Where the el-
ements of a problem are so interdependent that a change at one point redistributes the entire
configuration, the affected parties cannot be identified in advance, the effect of any proposed
disposition cannot be presented as proof, and the mode of participation characteristic of ad-
judication has no purchase. The task remains tractable in another form, and Fuller assigns it
to managerial direction or to contract (Fuller, 1978). The doctrine of justiciability records the
same limit from inside the law, in the requirement that a controversy admit judicially discov-
erable and manageable standards, and comparable devices are found in other systems where
courts decline to review the substance of an evaluative judgment.

These requirements are achievements. Each of them protects a party against a determi-
nation made on grounds that were never stated, against an attribution of responsibility sup-
ported by nothing that can be examined, and against a decision by an authority answerable
to no one for its reasons. Nothing in this paper is to be read as a complaint about them, and
Section 9 returns to the point.
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3.2 The Recordability Condition

The requirements just set out have a common presupposition, and naming it is the first step
of the argument.

Definition 3.1. (Recordability). A feature of a state of affairs is recordable when it can be
fixed in a description such that a party who did not observe the state of affairs can determine,
from the description together with materials available to that party, whether the feature obtains.
Recordability is relative to the position of the checking party and to the materials that position
commands, and it therefore admits of degrees.

The relativity in the definition is deliberate and does work later. A feature may be recordable
for a participant in a relation and unrecordable for a tribunal, and the difference is not amatter
of the tribunal’s diligence. Whether a colleague’s silence in a meeting was a withdrawal of
standing or an ordinary economy of speech is a question the room may be able to answer and
a question the record cannot, because the materials that settle it are the accumulated history
of that room and are not available in the form of a description.

Three classes of feature are worth separating. A feature is directly recordable when it con-
sists in an event with a time, a place and participants: a letter sent, a payment withheld, a post
advertised and filled. A feature is recordable through a proxy when its presence is inferred
from a directly recordable feature standing in a stable relation to it, which is the form of nearly
every institutional indicator. A feature is unrecordable at a given position when neither of
these holds, which may be so because the feature consists in an absence, because it consists in
a disposition of interpretation held by participants, or because it consists in a rule of distinction
that governs conduct and is never pronounced.

3.3 The Principle

The principle can now be stated.

Claim 3.2. (Selection by recordability). In the passage from an aim to a legal or institu-
tional instrument, those aspects of the aim that are recordable at the position of the party to
whom the instrument is answerable are preserved in the instrument, and those aspects that are
unrecordable at that position are discarded. The preserved aspects thereafter carry the operative
content of the aim, in the conduct of the bodies subject to the instrument and in the determina-
tions of the bodies applying it.

The first sentence concerns the instrument and is close to analytic, given the requirements
set out in Section 3. An instrument whose application turned on a feature that could not be
checked by the applying body would be inapplicable, and a legislature or regulator drafting
such an instrumentwould produce a text that courts would decline to enforce orwould reduce
to whatever in it could be checked. The interest of the principle lies in the second sentence,
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which asserts a substitution. What the instrument preserves does not remain a partial repre-
sentation of the aim; it becomes the aim’s operative content, so that the question whether the
aim has been served is answered, by everyone with a stake in the answer, by reference to the
fragment.

The mechanism of the substitution is documented in the literature of Section 2 and needs
no fresh argument. Where a measure carries consequences, the measured body reorganizes
toward the measure (Campbell, 1979; Espeland & Sauder, 2007), and where verification is
demanded, the verified body produces the surface that verification requires (Power, 1997).
The contribution here is to say which fragment the reorganization will centre on, and why it
is that fragment in every case: it is the one the answerable position can check.

A consequence follows that is worth stating separately, since it is the point at which the
account acquires teeth.

Proposition 3.3. (Displacement of the residue). The aspects of an aim discarded in trans-
lation are not merely absent from the instrument. Where the instrument governs the allocation
of attention, budget, personnel and justification within the bodies subject to it, the discarded
aspects lose those resources in the bodies as well. The loss therefore propagates from the repre-
sentation of the aim into the conduct of those pursuing it.

Auniversity that must demonstrate the operation of an equality programme allocates its effort
where demonstration is possible. This is not cynicism on the part of anyone in the university.
It is what any body does when it must answer for itself with the materials that answering
admits.

3.4 The Distance from the Trivial Claim

A stronger and emptier claim lies close to the principle and must be separated from it. The
empty claim is that legal translation loses information, or, in a formal idiom, that the map
from a social process to a space of legal determinations has no inverse. This is true of every
abstraction and is the reason abstractions are useful. The concept of negligence discards the
whole history of the defendant’s morning; the concept of consideration discards what the par-
ties felt about their bargain. No legal system has ever claimed to be a lossless encoding of the
conduct it governs, and a paper demonstrating that it fails to be one would have demonstrated
nothing.

The principle proposed here differs in three respects. It asserts a direction, and the di-
rection is fixed by a property that can be identified independently of the case. It asserts a
substitution, so that the surviving fragment acquires the operative role of the whole. And it
asserts a feedback, so that the discarded aspects are diminished in the world and not only in
the description. The first is a proposal about legal form, the second and third are supported by
the empirical literature already cited, and all three are contestable in away that the invertibility
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claim is not.

3.5 Findings and Residue

This section has proposed a property, recordability, that decides which aspects of an aim sur-
vive the passage into an instrument, and has asserted that the surviving aspects thereafter
operate as the aim. It leaves two things unsettled, which the next two sections take up. It
gives no account of when the surviving fragment is nearly the whole aim, and it therefore
reads, on its own, as a general suspicion of legal instruments that Section 4 withdraws. And
it locates the answerable position without asking what fixes it, which Section 5 takes to be the
more important question.

4 THE BOUNDARY BETWEEN BENIGN AND DEGRADING TRANSLATION

This section states the conditions under which the passage into legal form preserves its object.
Its objective is to prevent the selection principle from condemning every legal instrument,
which would be both unfalsifiable and contrary to the evidence. It proceeds in five steps:
a comparison of two objects that differ in the relevant respect; the conditions of a preserving
translation, stated as a proposition; the characterization of the objects that fail those conditions;
the intermediate cases that show the boundary to be graded; and the comparative prediction
the boundary yields, together with the observation that would refute it. The method is analy-
sis of the two objects against the requirements of determination set out in Section 3, checked
against the doctrinal treatment each has received.

4.1 Two Objects Compared

Consider first a refusal to appoint a qualified applicant on a prohibited ground. The object
has a time and a place. It has an author. It admits a counterfactual comparison, since the
treatment of comparably situated applicants is available and statistical evidence of a pattern is
admissible inmany systems. It has a party whose position it alters, and that party has a reason
to bring it forward. The elements of proof are contested in practice, the burden is difficult to
discharge, and evidentiary devices such as shifting burdens have been developed precisely
because of the difficulty. The point is that the difficulty is evidentiary. The object is the kind
of thing about which evidence can be led.

Consider second the condition of an organization in which a member’s account of his situ-
ation can no longer be taken up, because every description he offers is received under a settled
interpretation of him and returns confirming it. Silence is read as sullenness, protest as confir-
mation of difficulty, courtesy as calculation. No act on his part alters the interpretation, and
no rule has been broken by anyone. There is no moment at which the condition began. There
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is no counterfactual comparison, since the comparison would have to be with the same or-
ganization holding a capacity it no longer holds. The party whose position is altered has no
proposition to assert other than the condition itself, and the condition is the very thing whose
statement the organization has ceased to be able to receive.

The two objects differ in kind and not in difficulty. The second is not a harder instance of
the first.

4.2 The Conditions of a Preserving Translation

The comparison supports a proposition, offered as a hypothesis and open to counter-example.

Proposition 4.1. (Conditions of preserving translation). The passage of an aim into a
legal instrument preserves the aim to the extent that the aim’s object satisfies three conditions:
the object occurs at an identifiable time, so that a determination has something to attach to; the
object admits a comparison with an alternative course that might have been taken, so that its
wrongfulness can be argued; and the object alters the position of an identifiable party, so that
a claim exists and someone holds it. Where all three obtain, the recordable fragment of the aim
approximates the aim, and the substitution asserted in Claim 3.2 is harmless.

Theproposition explainswhat the literature of Section 2 leaves unexplained, namelywhy some
legal programmes are among the more successful instruments of modern governance while
others reliably produce paper. Safety regulation of the eventful kind, wage and hours law, the
law of dismissal, and anti-discrimination law in its individual applications concern objects
satisfying the three conditions. Their difficulties are real and are difficulties of enforcement,
of access and of proof.

4.3 Objects Lacking an Event

The objects on the other side of the boundary share a structure, and naming it is the substantive
claim of this section.

Claim 4.2. (Objects of capacity type). An object is of capacity type when what has gone
wrong consists in the reduced ability of a set of relations to produce a further determination of
some matter, and when the reduction has occurred through the accumulation of acts none of
which is separately impermissible. Such an object has no moment of occurrence, no available
counterfactual, and no party who holds a claim at the time the reduction occurs. In consequence
its recordable fragment stands in no stable relation to it, and the instruments that address it
record the presence of procedures, the volume of activity and the adoption of policies.

Three features of the characterization deserve emphasis. The absence of an impermissible
constituent act is essential and not incidental; where an impermissible act exists, the case has
an eventful component and belongs in the graded region discussed below. The absence of
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a claimant at the time is a structural feature and not an artefact of standing rules, since the
person affected may hold no complaint that the legal system recognizes until a decision goes
against him, by which time the relevant capacity was already gone. And the absence of a
counterfactual is what defeats causal argument, since the alternative course is the persistence
of a capacity whose past extent is undocumented.

4.4 The Graded Region

The boundary is a gradient. Harassment law is the clearest intermediate case: the object is
a course of conduct, its constituents are often individually trivial, and legal systems have re-
sponded by constructing an object of the eventful kind out of the course, through concepts
such as the hostile environment, through the aggregation of incidents, and through duties on
the employer to maintain the working environment. The construction is instructive. It suc-
ceeds to the degree that the constituent conduct can be described, and it is criticized precisely
where the conduct is exclusion, omission and silence, which are recordable only as absences.

Duties of due diligence occupy the same region. An obligation to identify, prevent and
account for adverse impacts through business relationships (UN, 2011) concerns an object
of capacity type, and its implementation has moved toward reporting almost everywhere.
Reasonable-accommodation duties sit closer to the eventful side, since a request refused is
an event with a claimant. Preventive measures in criminal justice occupy an instructive posi-
tion: they operate prospectively, and the conditions under which legal systems tolerate them
include a present-fact predicate that has occurred and is disputable, a term stated in advance,
and a standing review at which the measure lapses unless it is re-justified (Ashworth & Zed-
ner, 2014). The third condition is the one that matters here, and Section 8 returns to it.

4.5 The Prediction and Its Refutation

The boundary yields a comparative prediction, and the prediction is what makes the account
of Section 3 more than a suspicion. Legal programmes whose objects satisfy the three con-
ditions should exhibit a stable relation between the recorded measure and the aim, so that
improvement in the measure is accompanied by improvement in the aim, and the ordinary
difficulties should be difficulties of enforcement and access. Programmes whose objects are
of capacity type should exhibit divergence, so that the measure improves while the aim does
not, and the ordinary difficulty should be the one the decoupling literature reports.

The observation that would refute the account is available in principle. If a programme
whose object is of capacity type were shown to secure its aim stably through documentary
instruments, in a setting where the aim was independently assessed, the account would be
wrong. A weaker version of the same refutation would be a demonstration that the diver-
gence in such programmes is fully explained by sanction strength, resourcing or design qual-
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ity, which would return the phenomenon to the implementation-failure reading and leave the
selection principle without work to do.

4.6 Findings and Residue

This section has proposed three conditions under which the passage into legal form preserves
its object, has characterized the objects that fail those conditions, and has stated the compar-
ative prediction that follows. It leaves open the question that Section 5 takes up. Nothing in
the argument so far has established that the transformation is a property of the legal forum
in particular, and the natural response to everything said here is to propose that objects of
capacity type be housed elsewhere.

5 ANSWERABILITY AND THE INDEPENDENCE OF THE TRANSFORMATION FROM FORUM

This section examines the proposal that objects of capacity type be pursued outside adjudica-
tion. Its objective is to determine whether the transformation described in Sections 3 and 4 is a
property of the judicial forum or of something the judicial forum instantiates in a sharp form.
It proceeds in four steps: the proposal and the reasons in its favour; the evidence that the same
transformation occurs in the settings the proposal recommends; a claim locating the source of
the pressure in answerability to a party positioned outside the relation; and the consequences
of that claim, including a trade-off the paper declines to resolve. The method is comparison of
the transformation across four settings, joined to analysis of what each setting requires of the
body that must answer.

5.1 The Proposal to Relocate Generative Aims

The proposal has evident attractions. If the difficulty lies in the requirements of a determina-
tion, then bodies that make no determinations should be free of it. Administrative agencies act
continuously, revise their positions, and stand in an ongoing relation to those they regulate.
Mediation addresses the future relation of the parties, leaving aside thewrongfulness of a past
act. Internal governance in a university, a firm or an international organization operates on the
relations themselves and is subject to no requirement of proof. Deliberation before legislation
determines nothing and closes nothing. On the face of it, each of these settings could hold an
aim of capacity type without converting it into a stock of documents.

The proposal also has a respectable pedigree, since the reflexive programme reached the
same conclusion by a different route, and the study of the semi-autonomous social field es-
tablished that the settings in which conduct is actually ordered generate their own rules and
their own means of inducing compliance, whether or not the state’s rules reach them (Moore,
1973).
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5.2 The Recurrence of the Transformation Outside Adjudication

The evidence is against the proposal. Administrative governance under performance man-
agement is the setting in which the reorganization of a body around its indicators has been
documented most thoroughly, and the documentation covers exactly the reforms that were
introduced tomake administration responsive (Hood, 1991; Power, 1997; Muller, 2018). Medi-
ation, where it has been institutionalized at scale, has acquired accreditation schemes, session
records, settlement rates and quality frameworks, since a state that refers cases to mediation
must answer for the referral. University governance has produced quality assurance, and
quality assurance has produced documentation on a scale that no adjudicative body has ever
demanded. Reporting under human rights due diligence and under environmental and social
disclosure regimes concerns objects of capacity type and consists, in its realized form, almost
entirely of records (UN, 2011).

The processes bywhich law ismade and applied furnish a further instance, and it is the one
closest to home. Where the openness of a law-forming process is itself made a requirement,
the requirement is discharged through consultation periods held, comments received and re-
sponded to, impact assessments conducted, registers of interests maintained and evidence
sessions convened. Each of these is a record, each is checkable by a party who was absent,
and none of them establishes that any participant’s understanding of the matter altered the
framing of the question. A process required to demonstrate its openness will demonstrate the
aspects of openness that admit of demonstration.

The pattern holds across settings that differ in every respect the proposal relies on. It holds
where nothing is determined, where the relation is continuous, where no burden of proof is
allocated, and where the body is internal to the relations it governs.

5.3 The Source of the Pressure

The common element in these settings is not their procedural form. It is that in each of them
a body must justify its conduct to a party who was not present when the conduct occurred.

Claim 5.1. (Answerability and recordability). The pressure toward recordability is gen-
erated by answerability to a party positioned outside the relation whose conduct is in question,
and its intensity varies with the intensity of that answerability. Adjudication is the sharpest
form of such answerability and is not its only form. Any body required to demonstrate to an
external constituency that it has pursued an aim will pursue the aim in the aspects that admit
of demonstration to that constituency, whatever the procedural character of the setting.

The claim explains the pattern just described without appeal to procedure. An agency an-
swerable to a legislature, an auditor and a press produces indicators. A mediation service
answerable to a ministry that funds it produces settlement rates. A university answerable to
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a regulator and a ranking produces evidence of process. And a body answerable to no one
produces nothing, which is the reason answerability is demanded in the first place.

Two corollaries follow, and the second is the one that matters.

Proposition 5.2. (Displacement of the audience). The constituency to which a body is
answerable is ordinarily distinct from the party affected by the conduct in question. Instruments
therefore operate on the body’s standing with a third party, and they protect the affected party
only through the coincidence of that third party’s interest with his. Where the coincidence fails,
the instruments continue to function as designed and the affected party is unprotected.

The affected party is in a poor position with respect to every element of the demonstration. He
is a single case where the constituency reads aggregates. He is present once where the body
appears repeatedly. And his account concerns the aspects of the matter that are unrecordable
at the constituency’s position, which are the aspects the instrument discarded.

5.4 The Trade-off, Declined

An apparent implication should be resisted. It does not follow from the claim that answerabil-
ity should be reduced, and this paper takes no position of that kind. Answerability is what
stands between a body and the arbitrary exercise of its power, and settings of low answerabil-
ity preserve more of an aim of capacity type while offering the affected party nothing at all
when they turn against him. The two considerations run in opposite directions, and no order-
ing between them is proposed here. A framework that supplied one would be supplying an
objective function over institutional states, and the commitments set out in Section 1 exclude
that.

What the analysis supports is narrower and is a matter of expectation. Where answer-
ability is intense, the aims that can be pursued are those whose objects are recordable at the
answerable position, and an aim of capacity type placed in such a setting will be realized as its
recordable fragment. This is a prediction about what will happen and not a recommendation
about what to prefer.

5.5 Findings and Residue

This section has argued that the transformation follows answerability, with the procedural
character of the forum playing no separate part, that relocation therefore offers no escape,
and that the constituency receiving the demonstration is ordinarily distinct from the party
the instrument was meant to protect. It leaves open what becomes of the conduct once the
recordable surface has been secured, which is the subject of the next section and the weakest
part of this paper.
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Table 1: Sites of recognition failure, ordered by recordability at the position of an external body

Site What occurs there Recordability at an external position

Institutional rules, decisions, allocations, ap-
pointments

full; the acts leave documents by
design

Interpretive the readings under which rules
are applied to a person

partial; reaches the record
through stated reasons

Categorial the set of descriptions under
which a person can appear at all

present only as absence; an un-
available category leaves no trace

Cognitive private attributions held by par-
ticipants

unavailable; accessible through
self-report of known limits

Symbolic an unpronounced rule of dis-
tinction governing conduct to-
ward a person

unavailable by construction; the
rule is never stated by anyone

6 THE DOWNWARD MIGRATION OF FAILURE AND THE BOUND ON INSTALLED INSTRUMENTS

This section states the consequence that distinguishes the present account from those surveyed
in Section 2. Its objective is to saywhat happens to conduct of the kind an instrument addresses
after the instrument is installed and the recordable aspects of the aim are secured. It pro-
ceeds in five steps: an ordering of the sites at which recognition failure can occur, arranged by
recordability; a bound on what an installed instrument can reach, stated as a proposition; the
migration hypothesis itself; its relation to decoupling and to the audit literature, from which
it must be distinguished; and the evidence that would refute it, together with a statement of
why such evidence is hard to obtain. The method is conceptual derivation from the definition
of Section 3, followed by an assessment of the resulting hypothesis against the standard the
paper has set for its own claims.

6.1 An Ordering of Sites by Recordability

The failures that generative aims are introduced to address occur at sites that differ in how
far they can be described to an outside party. The ordering in Table 1 is offered as a working
device and is neither exhaustive nor sharply partitioned; a further site, concerning the terms
on which a person is admitted to the class of those with whom relations are held at all, lies
below the last row and is left aside here.
The categorial site in the third row is where testimonial and hermeneutical injustice have been
located, and the hermeneutical case consists by definition in the absence of a resource for de-
scribing an experience (Fricker, 2007), which is why it leaves nothing behind. The last row is
the one that governs the argument. Where a community holds a settled distinction concerning
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a person which no member articulates, every constituent act remains permissible and the dis-
tinction operates through the pattern of who is addressed, who is consulted, whose account
is taken up and whose absence is unremarked. No instrument can require that such a rule
be stated, since no one is in a position to state it, and its principal manifestation is a silence
indistinguishable, in any record, from the ordinary silences of institutional life.

6.2 The Bound on Installed Instruments

A bound follows from the definition of Section 3 and from what installation requires.

Proposition 6.1. (The installation bound). An instrument that is installed must be speci-
fiable in advance, since a body cannot be required to operate a mechanism whose operation can-
not be described. What is specifiable in advance is recordable, since the specification supplies
the description by which an outside party checks whether the mechanism operated. Installed
instruments therefore reach the sites at which failure is recordable, and no further. The limit is
a property of installation and is independent of the diligence, resources and good faith of those
who install and operate the instrument.

The proposition explains why the instruments listed in the first row of Table 1 concentrate
there. A consultation channel, a grievance procedure, an ombudsman, a mandatory training
programme, a reporting duty and an audit are all mechanisms that must be described before
they can be required. Each is therefore fitted to what a description can carry. The proposition
also explains a difficulty that the practitioners of such mechanisms report and that the design
literature reads as a defect: a grievance procedure requires the person to hold an account and
a complaint, and the failure at the symbolic site is precisely the condition of holding neither,
since nothing was done to him that he can state.

6.3 The Migration Hypothesis

The hypothesis can now be given, and it is offered as the weakest claim in this paper.

Hypothesis 6.2. (Downward migration). Where an instrument is installed at the record-
able sites and the disposition that produced the conduct persists, the conduct is reorganized
toward sites the instrument does not reach. In consequence, measures of compliance and the
incidence of the failure may rise together, and an improvement in the measured surface is com-
patible with an unchanged or increased incidence of the failure at the unrecordable sites.

Two supports are available for the hypothesis and neither is strong. The first is the general
result about reactivity: a consequential measure reorganizes the measured body, and the re-
organization is toward the measure and away from what the measure omits (Campbell, 1979;
Espeland& Sauder, 2007). The second is the observation, in the literature on covert and subtle
forms of discrimination, that overt expressions decline in settingswhere they carry costs while
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measures of exclusion, incivility and withheld consideration do not decline correspondingly.
The second support is contested and the underlying measurements are difficult, and nothing
here turns on any particular study.

The hypothesis is stated because it is the only thing in this paper that a legal theorist would
not already grant, and because its practical consequence is serious enough to warrant stating
a conjecture. If it is correct, then compliance data are uninformative about the aims that com-
pliance regimes were introduced to serve, and a regime may be improving on every reported
measure while the condition it addresses is unchanged.

6.4 The Distance from Decoupling and from Constructed Auditability

The hypothesis must be separated from two neighbouring accounts, since a reader may rea-
sonably take it for a restatement of either.

Decoupling contrasts formal structure with operational practice, and in both of its forms
the practice is in principle observable; the difficulty is that the observer is outside and the prac-
tice is inside (Meyer & Rowan, 1977; Bromley & Powell, 2012). Migration asserts something
else, namely a relocation of conduct into a site that is unobservable by construction, where the
conduct consists in a pattern that no participant articulates. The difference has a consequence
for method: decoupling can be established by an investigator who gains access, andmigration
cannot be established that way, because there is nothing at the site for an investigator to gain
access to.

The audit literature holds that verification constructs the object it verifies (Power, 1997).
That claim concerns what happens to the audited surface. Migration concerns what happens
to everything else, and it asserts amovement, where the audit claim asserts a construction. The
two are compatible and are logically independent: an organization could produce an auditable
surface while the underlying conduct remained where it was.

6.5 Refutation and the Evidentiary Difficulty

Two observations would refute the hypothesis. The first is a demonstration, in matched set-
tings over time, that measures of covert exclusion fall alongside measures of formal compli-
ance, which would show that installation reaches the underlying disposition. The second is
a demonstration that the sites called unrecordable in Table 1 are recordable by an instrument
that could be installed, which would dissolve the bound of Proposition 6.1 and with it the
hypothesis that depends on it.

The evidentiary difficulty must be stated plainly, since it is severe and is not remediable by
effort. The hypothesis asserts a movement into what cannot be recorded, and direct evidence
of such a movement is barred by the content of the hypothesis itself. What remains available
are proxies: self-report instruments for ostracism and exclusion, longitudinal audit studies,
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measures of exit and of voice, and comparisons between settings that differ in the intensity
of their compliance regimes. Each proxy carries a defect. Self-report depends on the person’s
own recognition of what has happened to him, which the symbolic site interferes with. Audit
studies address the eventful sites well and the others poorly. And any comparison between
regimesmust contendwith the possibility that the settings differ in the underlying disposition
and not in its expression.

The honest summary is that the hypothesis is weakly supported, that the support available
to it is indirect, and that its principal claim to attention is the seriousness of its consequence if
it holds.

6.6 Findings and Residue

This section has proposed a bound on what installed instruments can reach, derived it from
the requirement that an installed mechanism be specifiable, and offered a hypothesis about
the reorganization of conduct that follows installation. It leaves the hypothesis in the state in
which it found it, weakly supported and severable from everything preceding. What remains
is to say what the framework of this paper contributes to the description of the residue, and
what that contribution costs.

7 THE INTERPRETIVE SITE AND THE PARTIAL EXCEPTION IN LEGAL REASONING

This section examines a case that tells against the bound proposed in Section 6. Its objective is
to state the exception accurately and to fix its extent, since an account that concealed its clear-
est counter-example would be worth little. It proceeds in four steps: the instrument through
which legal systems reach the interpretive site; the respect in which the instrument consti-
tutes a genuine exception to Proposition 6.1; the three limits that confine it; and the condition
under which an exception of this form is available at all. The method is examination of one
institutional device against the definition of Section 3.

7.1 The Device of Reason-Giving

Legal systems require the bodies that determine matters to exhibit the reasoning by which
they determined them. Judgments are published, grounds are stated, dissenting and concur-
ring opinions record the disagreements that the disposition conceals, doctrinal commentary
works over the reasoning afterward, and later bodies may depart from it or overrule it. The
requirement is old, it is enforced through appeal, and its rationale is understood: a reason
offered for a decision commits the body offering it beyond the case at hand, since a reason has
a generality that a disposition lacks, and the commitment can be held against the body later
(Schauer, 1995).
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The device is remarkable in the terms of this paper. The interpretive site, in the ordering
of Table 1, is where the readings under which a rule is applied to a person are formed, and
such readings are ordinarily unavailable to an outside party. Legal systems have installed an
instrument that reaches it.

7.2 The Extent of the Exception

The instrument does something that Proposition 6.1 appeared to exclude. It leaves aside any
site that was already recordable, and requires the occupant of the site to externalize what
occurs there, and by requiring the externalization it converts the site into one that a party who
was absent can examine. The proposition therefore stands in need of qualification, and the
qualification is stated here rather than left to a reader.

Proposition 7.1. (Externalization). An installed instrument may reach an otherwise un-
recordable site where it requires the occupant of that site to state what occurs there, and where
the statement can be held against the occupant afterward. The instrument does not record the
site; it produces a record by imposing a duty of exhibition, and the bound of Proposition 6.1
applies to what an instrument can observe, and leaves open what it can require to be said.

The qualification strengthens the account, since it identifies the only route by which an instru-
ment reaches beyond the first row of Table 1, and the conditions of that route turn out to be
demanding.

7.3 The Limits of the Device

Three limits confine the exception, and together they explain why the device has not been
generalized.

The first is the realist objection and it is old. A stated reason need not be the operative
one. The device secures that a justification is offered and open to examination, and it does not
secure that the justification is whatmoved the body. The point recurs in the finding that courts
come to accept an organization’s own compliance structures as evidence of the thing those
structures were introduced to secure (Edelman, 2016): the reasoning is exhibited, examinable
and deferential to a construction made elsewhere.

The second concerns who can be required to speak. The duty falls on an office, in respect
of a decision, at a time. The interpretive dispositions of a community are held by no office,
attach to no decision and can be assigned no time, and there is accordingly nobody on whom
a corresponding duty could fall. This is why the device stops at the second row of Table 1 and
why nothing analogous is available at the cognitive and symbolic sites.

The third concerns what a reason can be given for. Reasons are given for a disposition
reached under a description. The description under which a person was considered can be
exhibited; the description under which he was never considered leaves nothing for anyone to
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state, since the body was unaware of an absence. The categorial site is therefore beyond the
device by its structure, and the point has been made in adjacent literatures: courts confronted
with a plurality of normative worlds select among them and suppress the others in the act of
deciding (Cover, 1983), and a person whose experience has no available description cannot
bring the experience forward for a body to consider (Fricker, 2007). Interpretation understood
as an ongoing collective work (Dworkin, 1986) is compatible with all of this, since the work
proceeds within the descriptions the practice makes available.

7.4 The Condition of Availability

The exception is available where three things hold together: an occupant of the site who is an
office, a decision that the office must justify, and a duty of exhibition enforceable by a body
positioned above it. Legal adjudication satisfies all three, which iswhy it is the setting inwhich
the device developed. Organizations satisfy the first two intermittently and the third seldom.
Communities holding an unpronounced distinction satisfy none of them, since there is no
office, no decision and nobody who could be required to state what is not stated by anyone.

7.5 Findings and Residue

This section has identified an instrument by which legal systems reach a site that Section 6
held to be beyond installation, has restated the bound to accommodate it, and has set out the
three limits that confine it to the reasoning of offices about decisions. What it leaves open is
whether the device can be extended downward by any means, and the question is listed in
Section 10.

8 THE CONTRIBUTION OF GENERATIVE RELATIONAL BEING, STATED AT ITS WEAKEST

This section states what the framework introduced in Section 1 adds to the accounts surveyed
in Section 2, and stateswhat itmust concede. Its objective is to price the contribution accurately,
since a frameworkwhose contribution is overstated in a preliminary paper is difficult to correct
later. It proceeds in four steps: the positive characterization of the residue and its distance from
the negative characterizations already available; a distinction the characterization supports,
between the finality of a case and the closure of a question; one legal form in which an aim
of capacity type is carried without conversion into a stock of documents; and the concessions,
of which the most serious concerns the absence of an observer. The method is comparison of
characterizations, followed by examination of two legal forms against the account.
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8.1 The Residue Characterized Positively

Each account surveyed in Section 2 identifies something that legal form fails to carry, and
each characterizes it by what fails. The reflexive tradition speaks of the internal logic of a
sphere with which regulation is incongruent (Teubner, 1987). The colonization thesis speaks
of communicative processes displaced by a medium (Habermas, 1987). The audit literature
speaks of what falls outside auditability (Power, 1997). In each case the residue is identified
through the operation that misses it.

Generative Relational Being permits a different characterization, and it is the only contri-
bution this section claims.

Claim 8.1. (The residue characterized). What juridical translation fails to carry is the
capacity of a set of relations to generate a further determination of a matter that some determi-
nation has settled. The instruments record the determinations. The capacity to produce another
one, on the same matter, in the light of what has since been understood, is what fails the record-
ability condition, since its presence at a given moment consists in what could be done and not
in what was done.

The characterization has three properties that recommend it over the negative forms. It is
stated in terms of the object, where the negative forms are stated in terms of the operation that
misses it, so it can be examined by someone who rejects the whole apparatus of this paper. It
applies uniformly across the sites of Table 1, since the capacity in question can be extinguished
at the level of rules, of interpretations, of available categories or of an unpronounced distinc-
tion, and the resulting condition is the same in each case. And it explains why the residue is
unrecordable, which the negative characterizations assert: a capacity is a modal property, its
presence is compatible with any particular record, and its absence is visible only when a case
arises that requires it, at which point the absence is discovered, no record of it having been
made beforehand.

8.2 The Finality of a Case and the Closure of a Question

The characterization supports a distinction that legal systems already draw and do not treat
as a single subject. The finality of a case is a legal achievement: a matter once determined
between parties is settled, appeals are exhausted, and the parties may order their affairs. The
closure of a question is a different condition, in which the matter can no longer be raised at all,
by anyone, on any occasion.

Legal orders separate these in several places. A judgment binds the parties while the rule
it applied remains open to reconsideration in a later case; systems of precedent provide for
departure and overruling; extraordinary review permits a concluded matter to be reopened
on defined grounds; and legislative revision remains available throughout. The separation is
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one of the more impressive achievements of legal form, and it shows that the maintenance of
a capacity to determine a matter again is not foreign to law.

The difficulty is the one this paper has been describing. The mechanisms just listed oper-
ate on recordable objects: a judgment, a rule, a ground of review, a statute. Closure at the
interpretive, categorial and symbolic sites has no such object. A question closes there when
no one can any longer be heard on it, and nothing is enacted, published or filed when that
happens.

8.3 A Form That Carries a Continuing Burden

One legal form is worth examining because it comes closer than the others. Where a state is
responsible for an internationally wrongful act, the obligations arising include, beyond cessa-
tion and reparation, the offering of appropriate assurances and guarantees of non-repetition
(ILC, 2001), and the corresponding principles on remedy for gross violations treat guarantees
of non-repetition as a distinct element of reparation, with content extending to institutional
change (UN, 2005). Structural remedies in domestic public law have a similar shape, where a
court retains jurisdiction over an institution and supervises a course of reform (Chayes, 1976),
and the experimentalist account of such remedies describes their function as the destabiliza-
tion of a settlement that has ceased to correct itself (Sabel & Simon, 2004).

Three features of these forms are pertinent. The burden is continuing, and a payment does
not discharge it. It rests on the party that holds the capacity in question, which places the
assessment inside the relation. And in the strongest versions the measure lapses unless it is re-
justified, which places the burden ofmaintaining it on the party that maintains it (Ashworth &
Zedner, 2014). That third feature is the institutional counterpart of the condition this paper’s
characterization identifies, since a regime under which a settlement must be re-justified is a
regime that has kept a question open.

The reservation is immediate and should be stated in the same place. Supervision of this
kind is itself administered through reports, benchmarks and compliance findings, and the
literature on structural remedies records the familiar movement toward the documentary. The
form comes closer, and it does not escape.

8.4 The Concessions

Four concessions are required, and the first is decisive.
The characterization supplies no observer. Whether a set of relations retains the capacity

to generate a further determination is a question about what could occur, and the parties best
placed to judge it are the partieswithin the relation, whose judgment is itself formed under the
conditions in question. A tribunal is by construction an observer positioned outside, which
is what makes it impartial and what makes it unable to assess this. The difficulty here is the
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same one this paper has attributed to the instruments, arriving now at its own door, and better
evidence does not reach it.

The characterization supplies no procedure. Nothing in this paper indicates how the ca-
pacity would be assessed in a particular organization at a particular time, and the absence is
not an oversight to be repaired in a later section.

The characterization supplies no remedy. Even where the condition is agreed to obtain,
nothing follows about what anyone is obliged to do, and nothing in the framework generates
such an obligation.

And the framework contributes nothing to the theory of attribution. The question of who
is to bear a legal consequence for a harm remains where the law has left it, and the difficul-
ties of attributing responsibility for conditions produced by many hands are addressed by
existing bodies of work, including the distinction between a liability model and responsibility
grounded in participation in structural processes (Young, 2011), and the correlative structure
that private law imposes on any claim it recognizes (Weinrib, 1995). Nothing said here dis-
turbs either.

8.5 Findings and Residue

This section has offered a positive characterization of what translation fails to carry, has con-
nected it to a distinction the law already draws, has identified one form in which a continuing
burden is carried, and has conceded that the characterization has no observer, no procedure,
no remedy and no bearing on attribution. What follows is an account of what this implies for
legal theory and of the limits within which the whole is to be read.

9 CONSEQUENCES FOR LEGAL THEORY AND THE LIMITS OF THE ACCOUNT

This section stateswhat follows from the argument for the assessment of legal instruments, and
states the limits within which the argument holds. Its objective is to prevent two misreadings,
one that takes the account for a criticism of legal form and one that takes it for a reason to relax
the enforcement of the instruments it discusses. It proceeds in four steps: the standing of the
requirements that generate the transformation; what follows for expectation and design; the
risk of quietism and the answer to it; and the limits, including the conditions under which the
account would be unfalsifiable and the severability of its parts. The method is a statement of
consequences, followed by a self-assessment against the standard set in Section 1.

9.1 The Standing of the Requirements

The requirements that generate the transformation are achievements and should be described
as such. That a determination must rest on grounds that were stated in advance, that a party
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must be able to contest the evidence against him, that a decision must be justified in terms ap-
plicable to others, and that a bodymust answer to someone forwhat it has done, are among the
more valuable things that human societies have constructed. They exist because determina-
tionsmade otherwise aremade arbitrarily, and the historical record of arbitrary determination
is available to anyone who wants it. The argument of this paper is that these achievements fix
the class of objects a legal determination can take, and that a certain class of aims falls out-
side it. The requirements are constraints on the form of legal ordering and are silent about
the content ordered (Fuller, 1964), and the standing objection to any account proceeding by
constraints alone, that such constraints are compatible with substantive iniquity (Hart, 1965),
applies to the present account as much as to its target. The exclusion is a consequence of the
achievement and is a property of the pair.

The same holds for the second condition. Answerability to an external party is what pre-
vents a body from becoming the sole judge of its own conduct, and the settings in which
generative aims survive best are the settings in which that protection is weakest. Section 5
declined to order these considerations, and the refusal is maintained here.

9.2 Consequences for Expectation and for Design

Three consequences follow, and all three concern expectation.
An instrument addressed to an aim of capacity type should be assessed by what it can

secure, which is the recordable fragment of the aim, and its documented success at that should
not be read as evidence about the aim. Where a programme of this kind fails to alter the
condition it addressed, the failure is predicted by the account and supplies no evidence that the
aim was mistaken, that those who pursued it were naive, or that the condition does not exist.
This consequence is worth stating because the opposite inference is common, and because
programmes are frequently abandoned on the strength of it.

A designer choosing between an eventful and a capacity-type formulation of an aim should
expect the eventful formulation to be secured and the other to be recorded. Where an aim
admits of an eventful formulation without loss, that formulation is to be preferred on the
account given here, and where it does not, the residue should be identified and stated, so that
it does not disappear into the instrument.

And the assessment of a body’s condition should not be conducted through the materials
the body produces for its constituency, since those materials are selected by the property this
paper has been discussing. What might be used in their place is an open question and is listed
as such in Section 10.
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9.3 The Risk of Quietism

An account holding that legal instruments cannot secure a class of aims can be enlisted by
anyone who would prefer that no instrument be introduced, and the paper should say what
it does and does not support.

It supports no relaxation of any existing instrument. The instruments addressed to eventful
objects are, on the argument of Section 4, the ones that work, and nothing here bears on the
case for enforcing them vigorously. It supports no inference from the difficulty of securing an
aim to the conclusion that the aim is not owed. And it supports no claim that organizations
which produce records are thereby acting in bad faith; the argument has been throughout
that the movement toward the recordable occurs among people acting in good faith under a
requirement to answer.

What the account does support is a reallocation of expectation, and a corresponding refusal
to treat the record as the thing the record was introduced to stand for.

9.4 Limits

The limits are stated in the order of their seriousness.
The account has no procedure and no observer, as Section 8 conceded, and it therefore

cannot be applied to a case. It is an account of why a class of instruments behaves as it does,
and it is not a method for anyone.

The migration hypothesis of Section 6 is weakly supported, and its evidentiary situation
is structurally poor. A reader who rejects it may keep Sections 3 to 5, which stand indepen-
dently. The reverse severance is unavailable, since the hypothesis depends on the bound and
the bound depends on the definition.

The account risks unfalsifiability in one specific way. If every observed failure of a compli-
ance regime is attributed to migration into the unrecordable, the account explains everything
and predicts nothing. Two things prevent this, and both are load-bearing: the boundary of
Section 4, which identifies the class of cases in which the account predicts that instruments
will succeed; and the refutation conditions of Sections 4 and 6, which are stated in terms of
observations that could bemade. A reader who finds those conditions too weak has identified
the paper’s principal vulnerability.

The account gives no ground for choosing between institutional arrangements, since it
declines to order the considerations that bear on the choice, and a reader looking for a recom-
mendation will not find one. The refusal is a commitment of the framework and not a gap in
the argument.

Finally, the treatment of prior work is selective, and the selection has been made at the
points where the argument required it. The literatures on juridification, on audit, on decou-
pling and on reflexive law are each larger than the use made of them here, and the summary

29



in Section 2 is not a survey.

10 OPEN QUESTIONS AND A NOTE ON METHOD

This section records the questions the argument leaves open, grouped by the part of the argu-
ment they bear on, and closes with a statement of what has been done and what has been left
to further work. Its objective is to make the paper’s incompleteness usable by others.

10.1 Questions on the Selection Principle

1. Whether recordability is the single property on which translation selects, or whether it is
one of several, of which repeatability across cases and attributability to an author may be
independent members.

2. Whether the relativity of recordability to a checking position can be given an ordering, such
that positions could be compared by what they can check, and whether such an ordering
would be partial.

3. Whether legal systems differ systematically in the severity of the selection, and whether
systems that place greater weight on the reasons given for a determination preserve more
of the interpretive site than systems that place greater weight on the disposition reached.

10.2 Questions on the Boundary

4. Whether the three conditions of Proposition 4.1 are independent, andwhether the third can
be satisfied by a party whose position is altered only in respect of a capacity.

5. Whether the graded region can be characterized more precisely than by the presence of
an eventful component, and whether the devices by which harassment law constructs an
eventful object out of a course of conduct can be extended without limit.

6. Whether an aim of capacity type can be decomposed into eventful components without
residue in any case, and what the residue consists in where it cannot.

10.3 Questions on Answerability and Migration

7. Whether the intensity of answerability can be measured independently of the transforma-
tion it is invoked to explain, without which Claim 5.1 risks circularity.

8. Whether any institutional arrangement makes the affected party the constituency to which
a body answers, and what such an arrangement would require.

9. Whether migration, if it occurs, is bounded, or whether conduct continues to relocate as
instruments extend to further sites.
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10. What could be used in place of self-produced records to assess the condition of a body,
given that the parties within the relation are the only available observers and are formed
under the conditions to be assessed.

10.4 Questions on Generative Legality and the Law-Forming Process

11. Whether the requirement that a legal system retain the capacity to take up experience it
has not yet accommodated can be stated as a formal condition of legality, alongside the
conditions concerning generality, publicity, prospectivity, clarity, consistency, possibility,
constancy and congruence.

12. Whether such a condition can be stated in terms that resist proceduralization, given that a
system may provide for revision while the standing interpretation absorbs every attempt
to invoke the provision, and whether the appropriate test is therefore whether the standing
interpretation of a party can be defeated by any act available to that party.

13. Whether a condition of that kind could be installed at all, or whether the argument of Sec-
tion 6 entails that a formal condition of legality may be statable and unenforceable at once.

14. Whether the account given here bears on the legitimacy of law-forming processes, and how
it stands to accounts that ground legitimacy in the democratic genesis of legal norms.

10.5 A Note on Method

The argument is conceptual and has been left in prose. It rests on a definition, a claim about
what legal determination requires, a proposition about the conditions of a preserving transla-
tion, a claim about the source of the pressure, a bound derived fromwhat installation requires,
and a hypothesis about what follows installation. Of these, the definition and the bound are
close to analytic, the two claims are supported by the empirical literatures cited, the proposi-
tion is offered for counter-example, and the hypothesis is offered for refutation.

Two lines of further work are indicated and neither is undertaken here. The first is empiri-
cal andwould test the comparative prediction of Section 4 directly, by assembling programmes
of both kinds and examining the relation between their recorded measures and independent
assessments of their aims. The secondwould formalize the ordering of sites in Table 1, together
with the operation of an installed instrument upon them, which would give the migration hy-
pothesis a statement precise enough to be modelled and would expose whatever the prose
formulation is concealing. Both would test claims that are here argued alone.
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